Legal Bugs Report
 (ref. CC-UK 2.03)

Release 1.0

1. Language

One of the main issues raised in relation to the previous version of the CC-UK draft (v.1.0) was that of legalistic language and cryptic clauses that were lifted from CC 2.0. The wording and structure of CC-UK 2.03 comes as an answer to this problem. Plain English is used and the structure is such that it may be easily followed. 

However, the language used in CC-UK 2.03 has in limited occasions caused clarity problems. For instance, in CC-UK 2.03 s.5C is not clear whether the phrase “to make money” means any commercial use or any profit make activity. Or what the term “normally’ in s.4Aii. 

The change of structure has also raised questions regarding the compatibility between CC-UK 2.03 and CC 2.0 or other CC licenses. The question of compatibility is dealt with in more detail at the end of this document.

The use of he, his, him needs to be replaced by she/he, his/hers, him/her.

2. Definitions 

The definitions have been removed from the preamble of the License and incorporated in the respective license provisions. In the process certain definitions (that are found in CC 2.0 s.1) are missing, such as the License Elements, which is a crucial one for defining the compatibility of the License, the User (or You) and the Work. The term Uniform Resource Identifier is explained neither in CC 2.0 nor in CC-UK 2.03.

3. Jurisdiction/ applicable laws/ scope of the license

The issue of jurisdiction that attended the attention of commentators in relation to CC-UK 1.0 remains an issue in CC-UK 2.03. The problem has three aspects:

i. Scope of the license: Worldwide or national license?

ii. Applicable Laws

iii. Jurisdiction 

i. According to CC-UK 2.03 s.1iv the User may use the work anywhere in the world 

ii. According to CC-UK 2.03 s.9G applicable Law is that of England/ Whales/ Scotland/ N. Ireland

iii. According to CC-UK 2.03 s.9G “the User agrees to abide by the rulings of the courts of England and Wales/Scotland/Northern Ireland concerning any disputes under this License”
The jurisdiction issue is still pending.
 

4. License Elements

The CC 2.0 is based on three License Elements (CC 2.0 s.1g/4b). These are “high level license attributes as selected by Licensor and indicated in the title of this License: Attribution, Noncommercial, ShareAlike.”

The three License Elements are crucial as they constitute the basic characteristics of any CC license and their existence in any national CC license is essential so as to ensure compatibility between different national versions. We will return to this issue when referring to the compatibility question.

There is no explicit reference to “License Elements” as such in CC-UK 2.03. In the subsections that follow we examine each of the three License Elements are implemented in CC-UK 2.03. 

4.1 Attribution

The attribution feature of the license is found in CC-UK 2.03 s. 4A/ 4C. Section 4E has also accommodated the need for assertion of moral rights. The attribution feature is one of the three elements of the license that may be waived in a subsequent version of the license (e.g CC-UK non-commercial-ShareAlike). Sections 4Ai/ii/ii as found in the Additional Legal Note are not found in CC 2.0.  

4.2 NonCommercial 

CC-UK s.5B/ 5C deal with the issue. Section 5B has no equivalent in CC 2.0 and may be problematic as it prohibits promotional uses per se and not in relation to a commercial cause. The wording of s.5C is also slightly problematic as the phrase “to make money” may be interpreted as any money involving activity and not merely a profit making/ commercial one. 

4.3 ShareAlike

The absence of a clear ShareAlike provision is probably the most prominent problem with CC-UK 2.03. 

The sharealike feature of the license presents some problems even for the original CC 2.0 license. In this subsection we present some of those and then explain how the CC 2.0 provisions that implement this feature relate to CC-UK 2.03.

The ShareAlike provisions allow the User to distribute, display and perform the original Work or a Derivative Work provided that she uses a CC license that is compatible with the CC license of the original work. This feature is implemented in CC 2.0 in s.4a/4b/4d (regarding copyright notices and the Uniform Resource Identifier), and mainly 8a/8b. 

Section 4a provides that the original Work may be distributed, publicly performed, or publicly digitally performed only under the terms of CC 2.0. Section 8a provides that each time the Work is distributed or publicly performed a new license is offered by the original author but this time to the new User of the work. There is no reference to the reproduction right but only to the distribution and performance rights, as the new license has a point when a new User is involved, therefore 

Section 4b provides that a derivative work may be distributed or publicly performed only under CC 2.0 or another CC license that contains the same three License Principles (i.e. Attribution-Noncommercial-ShareAlike). It is not clear whether the User gets full copyright on the derivative work. It is also not clear whether such a restriction concerning the derivative work would be allowed under the UK copyright law. According to CC 2.0 s.8b, when the derivative work is being further disseminated, the original author licenses the original work as well. 

There is no particular reference to the type of license that governs (a) the derivative works of the derivative work (b) any other use of the derivative work other than distribution, public display, public performance and public digital performance of the derivative work. There is also no reference regarding the kind of license that allows distribution and performance of the derivative work: is a CC license offered between the creator of the Derivative Work and the new user and if this is the case, which are the parties in the new license. There is no equivalent of CC 2.0 s.8a for the Derivative Works. 

ShareAlike  is implemented quite differently under CC-UK 2.03. There are no explicit provisions concerning how a new license is awarded by the Owner to the new user when the work is further disseminated, other than CC-UK 2.03 s.4F. The latter stipulates that the work is covered under a CC license and that should be clearly indicated but is silent regarding what happens with the license once the work reaches a new user. There is no equivalent of CC 2.0 s.4a or 8a in CC-UK 2.03. 

Regarding Derivative works CC-UK 2.03 has no provision equivalent to CC 2.0 s.4b or s.8b. However, CC-UK 2.03 s.3B stipulates that “the User may similarly transform, recast or adapt these and later new version of the Work as well”. The phrase “new version of the Work” in CC-UK 2.03 is the equivalent of Derivative work in CC 2.0. This is a problematic provision. It cannot refers to a derivative work made by the Owner based on her original work, as such an interpretation would give an exceptionally broad right to the User over the Owner’s future works. However, it is equally difficult to accept an interpretation that would give the User a right over her derivative works: In the absence of any contrary provision she has full copyright over the derivative work and consequently the right to transform her own derivative (new version of the) work. Thus, this provision seems to be offering a right she already has. An interpretation that would make some more sense is that this provision serves the purpose of allowing new Users to make derivative works of the existing user’s derivative works. In that sense CC-UK 2.03 s.3B provides a right to new Users that was not included in CC 2.0. In any case the wording of this section needs to be changed to achieve more clarity.  

5. Starting date of the license

In CC 2.0 under the License title a note explains that by exercising any of the rights to the work that are provided in the license the User accepts and agrees to be bound by the terms of the license. There is no equivalent provision in CC-UK 2.03.

6. Duration

In contrast to CC 2.0 which awards a perpetual (I.e. As long as the copyright lasts)license, the CC-UK 2.03 s.2 allows the Owner to decide the period for which the license will be valid.

7. Termination

Regarding the termination of the license there is a number of differences between CC 2.0 and CC-UK 2.03: 

7.1 Automatic termination 

According to CC-UK 2.03 s. 8§2 the owner may terminate the license only if any of the license terms is breached and the breach is not remedied within 60 days from when the owner has notified the User of the breach. In CC 2.0 the termination is automatic upon any breach by the User.

7.2 Derivative and Collective Works

CC 2.0 s.7a provides that entities that have already received Derivative or Collective works under the license will not have their licenses terminated. Interestingly there is no mentioning of entities having received only copies under the license. This is due to the fact that each new copy of the work is associated with a new license between the original author and the new user. Hence there is no reason for these licenses to be cancelled once the original license is terminated. No such provisions exist in CC-UK 2.03. 

7.3 Information about the uses of the Work

In CC-UK 2.03 the failure of the User to respond in a timely manner and to the Owner's reasonable satisfaction to a request by the owner about what uses may be occurring under this License and about how the User is complying with its terms.

7.4 Terminating the distribution of the Work

CC 2.0 s.7b provides that “the Licensor reserves the right (…) to stop distributing the Work at any time; provided, however that any such election will not serve to withdraw this License (or any other license that has been, or is required to be, granted under the terms of this License), and this License will continue in full force and effect unless terminated as stated above.” According to CC-UK 2.03 s.6B “the Owner may stop distributing the Work at any time, recognising that any uses of the Work that began before s/he stopped the distribution cannot be recalled.” 

The two licenses are different: CC 2.0 s.7b allows the Licenses that have already been distributed to remain in full force. No license is withdrawn and all licenses regarding derivative or collective works also remain in force. CC-UK 2.03 s.6B on the other hand only states that the new License will not have any retroactive effect. There is no reference to existing License remaining in force or License that have been granted under the terms of the Licenses on the original works. 

8. Modifications of the license terms

8.1 Unilateral modification of the license terms

Under CC 2.0 s.8e the License may not be modified without the mutual written agreement of the Licensor and the User. In contrast, CC-UK 2.03 s.6A stipulates that the Owner may change any terms of the License at any time without prior notice. 

8.2 Releasing the Work under different licensing terms

CC 2.0 s.7b allows the Licensor “to release the work under different license terms (…) at any time; provided, however that any such election will not serve to withdraw this License (or any other license that has been, or is required to be, granted under the terms of this License), and this License will continue in full force and effect unless terminated as stated above.” This is a provision different from CC-UK 2.03 s.6A that allows the owner to “change the terms of the License at any time without prior notice.” CC-UK 2.03 s.6Ai provides that “the change will take effect immediately that it is announced by being posted on the Creative Commons website, but will not affect any properly licensed uses of a Work occurring before then.” According to CC-UK 2.03 s.6Aii “the User is responsible for ensuring that the License terms have not changed.”

The provisions found in the two licenses are very different. CC 2.0 refers to a release of the work under a different license, whereas CC-UK 2.03 refers to an alteration of the existing licensing terms. CC 2.0 explicitly states that the existing licenses regarding the original work and the licenses awarded for the derivative work will remain in force. CC-UK 2.03 only allows the uses of the Work (no reference to derivative works or licenses that have been awarded as a result of the license to the original work) that were occurring before the change of the license terms not to be affected. In other words CC-UK 2.03 allows the recall of all the existing licenses and licenses on derivative works. Furthermore the burden for the license alterations is on the User. The User is not only obliged to check the license terms in case she needs to use a new work but needs to check the license terms any time she intends to make a new use of the original work. 

9. Moral Rights

CC-UK 2.03 provides the following types of moral rights:

- Attribution rights

- A right to object to derogatory treatment

- A form of an information right.

9.1 Attribution

The attribution right is similar to the one found in the CC 2.0 s.4d referring to the obligation of the User to give the Original Author credit. CC-UK 2.03 s.4A provides that the User needs to attribute the author, using her name or pseudonym, title of the work and date of publication. The date is not included in CC 2.0. The three subparagraphs after the Additional Legal Note are also not included in CC 2.0. CC-UK 2.03 s.4E also contains also the obligation of the user to keep intact the assertion notices on the work. A separate assertion note is not as yet included in CC-UK 2.03. The attribution right in relation to Derivative and Collaborative works may be found in CC-UK 2.03 s.4B/C. These are the equivalent provisions of CC 2.0 s.4d

CC-UK 2.03 s.4G contains another version of the attribution right. The Author may request the removal of “any mention of the Author from any new version or larger piece in which the Work is included, if the Creator requests.” This corresponds to the similar provision of CC 2.0 s.4a, which has been severely criticised by the Debian legal group as a provision that hinders the open character of the CC license. The rationale behind such criticism is that by exercising this right the Author may seek to cancel the purpose of Derivative or Collective works by removing the references to the original author. It may also be used as a reason for terminating the license. 

9.2 The right to object to the derogative treatment of the work

CC-UK 2.03 s.4E obliges the User to “stop any use of the Work that the author considers prejudicial to his/her honour or reputation as soon as possible after receiving notice of the Author’s objection.” Sections 5D and 5E of CC-UK 2.03 have the same effect.  The additional note under s.5D is also imposing an obligation to the User to contact the Owner before performing any action that might conceivably violate this provision. There are no similar provisions in CC 2.0. 

9.3 Information right

There is also a kind of an information right that is recognised to the Author under CC-UK s.4H under which the User should “satisfactory respond as soon as possible to a request by the Owner for information about what uses may be occurring under this License and about how the User is complying with its terms.” This provision is complemented by s.8§2 according to which “a material breach includes the User’s failure to respond, in a timely manner and to the Owner’s reasonable satisfaction, to a request by the Owner for information about what uses may be occurring under this License and about how the User is complying with its terms.” This information right is not found in CC 2.0.

9.4 Critique 

In overall CC-UK 2.03 contains a number of moral rights that are not found in CC 2.0. Some aspects of the attribution right found in CC 2.0, such as the right to retrospectively remove any reference to the Author from a Collective or Derivative Work, have already been problematic regarding the freedoms of the User. The inclusion of the right to object to any derogatory treatment is broad enough to cause all kinds of limitations to the use of derivative works and operate as leverage for retrospective control over derivative works. The information right is even broader and is explicitly stated as a reason for terminating the license and in that sense it may be proven even more problematic. It is questionable whether these rights should be included in future versions of CC-UK but it is equally questionable whether an explicit waiver of these rights together with an assertion of the attribution right is required or an assertion of merely the attribution right and no reference to any other moral right would suffice. 

10. Warranties 

The following differences between CC 2.0 and CC-UK 2.03 are relevant under this title:

· CC-UK 2.03 s.1iv refers to the Owner’s right to seek damages in case of the license violation, whereas there is no similar provision in CC 2.0

· CC-UK s.1A explicitly states that the Owner does not guarantee that she is the copyright owner of the work but under s.7A the Owner undertakes the obligation to “take reasonable steps to ensure that the Work is free from any obligations to pay royalties, compulsory fees, residuals or any other payments except music clearances” and under s.7B to “take reasonable steps to ascertain that s/he owns the copyright or is an authorised or licensed by the copyright owner to enter into this License”

There are no similar provisions in CC 2.0

11. Notices

CC-UK 2.03 s.4E provides that copyright notices as well as notices concerning assertion of the attribution right should be kept intact. There is no reference to notices concerning disclaimers of warranties as in CC 2.0 s.4a. 

12. Liability 

There is no equivalent to CC 2.0 s.6 regarding limitations on liability of the Licensor. 

13. Implications of unenforceability/ invalidity of a License provision

There is no equivalent to CC 2.0 s.8c that an invalid or unenforceable License provision would not affect the validity or enforceability of the rest of the license.

14. Waiver 

There is no equivalent to CC 2.0 s.8d that provides that a waiver agreement may be valid only if in writing and signed by the parties. CC-UK 2.03 s.9E may have the same effect. 

15. Technological Measures

There is a difference between the CC 2.0 s.4a/b that refer to technological measures and those of CC-UK 2.03 s.5A. CC 2.0 s.4a and b refer to “technological measures that control access or use of the Work in a manner inconsistent with the terms of this License Agreement”. There is also reference to Collective works ensuring that the restrictions concerning technological measures do not extent to the whole of the Collective work, but only to the original Work. CC-UK 2.03 s.5A stipulates that the User must not “allow the use of technological measures –e.g. digital watermarking or encryption devices- to control use of or access to the Work or any version of it.” The use of technological measures is thus totally banned and not conditioned on their compliance with the terms of the License as the CC 2.0 does. Moreover, there is no reference to Collective works. The phrase “any version of it” refers to Derivative works.

16. Compatibility issues

The iCC policy has been to opt for a number of national CC licenses that should be all compatible with each other and with CC 2.0. This is expressed through the Legal Deed that should be the same for all licenses as well as through provisions such as CC 2.0 s.4b.
 Such an approach has been followed in order to achieve customization of the licenses in the respective national legal systems without loosing the compatibility with each other. A provision like CC 2.0 s.4b ensures that if a Work is produced using a CC 2.0 license and then a derivative work of it is to be released under CC-UK or CC-Japan that will be feasible.

CC 2.0 does not need to be followed in terms of wording, as it needs to be adapted to the individualities of the UK system. Neither is it necessary to follow the same structure as CC 2.0, although that would be helpful at least in terms of commenting and comparisons between different elements of the license. At the current stage of the CC-UK draft development, I tried to overcome the problem of using a different structure under CC-UK by providing a commentary of the various sections. In terms of principles all CC licenses need to be the same. This entails that there has to be a set of principles that all the national CC projects should look to in order to create their licenses.

For the time being we do not have a series of definite CC principles or a standard as the one the Debian Hackers legal list has in the form of a series of tests that qualify a license as Open or not. The closest we have to that is the Legal Deed and the License Elements. The latter are defined by CC 2.0 as “[t]he following high-level license attributes as selected by Licensor and indicated in the title of the License: Attribution, Noncommercial, ShareAlike.” These are accordingly defined in the CC website as (…)
 Interestingly, the comparison between CC-UK 2.03 and CC 2.0 indicated that there are many more elements of the CC license other than those defined in the License Elements, such the principle of not retracting the CC licenses that are already out, the non-warranty principle, the automatic termination of the license etc. It is still not clear whether the non-inclusion of any of these elements in any of the licenses would actually cause compatibility elements. According to CC 2.0 s.4b it should not, but in practice this could be a rather problematic issue. For instance if a work is released under CC 2.0 and then the derivative work under CC-UK 2.03 (which is allowed under CC 2.0 s.4b), upon breach of any of the contractual terms the license for the use of the original work will be automatically terminated whereas a breach of the license terms for the derivative work will mean that the license will be terminated only after 60 days after the Owner notified the user of the breach and the breach is not remedied within that period. 

There are two types of compatibility: the first one is to make sure that if I decide to further distribute copies of the work or create a derivative work under a different CC license, I will be able to do so. This function is taken care of by CC 2.0 4b, which unfortunately does not exist in CC-UK 2.03 as yet. It needs to be pointed out that the mixing of CC licenses is only allowed in the case of Derivative works, even under CC 2.0: there is no equivalent to CC 2.0 s. 4b for copies of the original work. The second type of compatibility means that all the CC licenses are based on the same principles. This function is covered by the License Principles and the Legal Deed, but as indicated above these are not enough for ensuring that the licenses are truly compatible, i.e. the allow the same types of rights to their users.

If different CC licenses are providing the respective parties with different rights in terms of number and scope, then they should not be treated as being the same under a provision such as CC 2.0 s.4b. Such differentiation, however, will be possible only if we have a set of principles that all the licenses should adhere to and this is one of the aims of the CC-UK project.
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� By Prodromos Tsiavos, Legal Project Lead, CC-UK. The docuemt is based on the comments made by participants of the CC-UK mailing list.


� The most comprehensive comment on the issue has been provided by Jonathan Mitchell: Having nagged for changes to the Anglocentric earlier draft, I do think that there is a good purpose in a European CC licence including a jurisdiction clause. But the present clause, second sentence of 9G, is naïve. A workable jurisdiction clause needs to take account of how the law of jurisdiction actually works, under the Brussels Regulation in particular (this is at http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=32001R0044 -see http://www.jonathanmitchell.info/jurisdiction.html for introduction). Thus it should state that the owner is domiciled in X (art 2); state that the place of performance of any obligations under the contract is X and that the services under it are provided in X (art 5 1(a)) (with an explanatory statement as to, and exclusion of,legal theories of where websites are provided, see e.g. http://www.anu.edu.au/people/Roger.Clarke/II/DefWeb01.html ); to exclude Art 15 jurisdiction, it should state that the owner does not pursue commercial or professional activities anywhere but X and does not direct commercial or professional activities anywhere but X; and to engage art 23, state that the courts of X should have jurisdiction in any dispute under or relating to the license . Looking back at paragraph 4 above, what this requires is a set of three drafts for the three UK jurisdictions, but other than the statement of which jurisdiction applies the differences should be slight.





� CC 2.0 s.4b: “You may distribute, publicly display, publicly perform, or publicly digitally perform a Derivative Work only under the terms of this License, a later version of this License with the same License Elements as this License, or a Creative Commons iCommons license that contains the same License Elements as this License (e.g. Attribution-NonCommercial-ShareAlike 2.0 Japan).”
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